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TRADEMARK SECURITY AGREEMENT

THIS PATENT TRADEMARK SECURITY AGREEMENT, dated as of June 12,
2000, is entered into between WHERE INTERNATIONAL, L.P., a Delaware limited partnership

(“Borrower™), and IMPERIAL BANK, a California banking corporation (“Agent”), for the ratable
benefit of Lenders, with reference to the following facts:

RECITALS

A. Borrower, Agent and certain Lenders are contemporaneously herewith entering into
the Credit Agreement (as defined below);

B. Borrower owns and uses in its business, and will in the future adopt and so use, the
Trademarks;
C. Agent and Lenders are unwilling to enter into the Credit Agreement unless

Borrower agrees to execute and deliver this Agreement to Agent, for the ratable benefit of Lenders,
and thereby grant a security interest to Agent, for the ratable benefit of Lenders, in all of the
Collateral; and

D. In order to induce Agent and Lenders to enter into the Credit Agreement and in
consideration thereof, Borrower has agreed to execute and deliver to Agent this Agreement.

AGREEMENT

NOW THEREFORE, in consideration of the foregoing, Borrower and Agent hereby
agree as follows:

1. Definitions and Construction.

(a) Defined Terms. All initially capitalized terms used but not defined herein
shall have the meanings ascribed to such terms in the Credit Agreement. In addition, the following
terms, as used in this Agreement, have the following meanings:

“Agent” shall have the meaning set forth in the preamble hereto.

“Agreement” means this Trademark Security Agreement together with any
concurrent or subsequent exhibits or schedules hereto and any extensions, supplements,

amendments or modifications hereto or thereto.

«Code” means the California Commercial Code, as am;nded or
supplemented from time to time, including revised Division 9 of the Ut}iform Commercial Code —
Secured Transactions, added by Stats. 1999, c.991 (S.B.45), §35, operative July 1, 2001.

«“Collateral” shall have the meaning set forth in Section 2.

“Credit Agreement” means that certain Revolving Credit .and Term Loan
Agreement entered into by and between Borrower, Agent and certain Lenders signatory thereto,
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dated as of even date herewith, together with any concurrent or subsequent exhibits or schedules,

thereto, and any extensions, supplements, amendments or modifications to such Agreement or to
such exhibits or schedules.

“Event of Default” shall have the meaning set forth in Section 11 herein.

“Registrations” means all of Borrower’s trademark registrations and
applications for trademark registration which have heretofore been or may hereafter be issued

thereon or applied for with the United States Patent and Trademark Office and throughout the
world.

“Secured Obligations™ shall have the meaning set forth in Section 3.

“Trademarks” means all of Borrowers presently existing and hereafter
acquired trademarks and registrations together with all the goodwill of the Borrower’s business
associated therewith, including all state, common, law federal and foreign trademarks, service
marks, trade names, corporate names, company names, business names, fictitious business names,
trade styles, trade dress, logos, other sources or business identifiers, domain names, designs or
general intangibles of like nature, now existing or hereafter adopted or acquired together with all
licenses (unless otherwise prohibited by any license or related licensing agreement under
circumstances where the granting of the security interest would have the effect under applicable
law of the termination or permitted termination of the license for breach and where the licensor,
other than any affiliate of the Borrower, has elected such remedy) held, owned or used by
Borrower including without limitation the Trademark rights listed on Schedule A attached hereto,
as the same may be amended or supplemented from time to time.

(b) Construction. Unless the context of this Agreement clearly requires
otherwise, references to the plural include the singular, references to the singular include the
plural, and the term “including” is not limiting and “or” has the inclusive meaning represented by
the phrase “and/or”. The words “hereof,” “herein,” “hereby,” “hereunder,” and other similar terms
refer to this Agreement as a whole and not to any particular provision of this Agreement. Neither
this Agreement nor any uncertainty or ambiguity herein shall be construed or resolved agaigst
Agent or Borrower, whether under any rule of construction or otherwise. On the contrary, this
Agreement has been reviewed by Borrower, Agent, and their respective counsel, and shall.be
construed and interpreted according to the ordinary meaning of the words used. so as to fglrly
accomplish the purposes and intentions of Agent and Borrower. Article, section, subsection,
exhibit and schedule references are to this Agreement unless otherwise specified.

2. Grant of Security Interest. Borrower hereby grants to Agent, for the ratable benefit
of Lenders, a first priority security interest in, and hereby collaterally assigns, plet_iges, aqd
mortgages to Agent, for the ratable benefit of Lenders, all of Borrower’s right, title and interest in
and to the following (the “Collateral™) to secure the prompt payment and performance of the

Secured Obligations:

(a) Each of the Trademarks and rights and interests which are capable of being

protected as trademarks (including trademarks, service marks, designs, logos, indicia, tradenames,
corporate names, company names, business names, fictitious business names, trade styles, and
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other source or business identifiers and applications pertaining thereto), which are presently, or in
the future may be, owned, created, acquired, or used (whether pursuant to a license or otherwise)
by Borrower, in whole or in part, and all trademark rights with respect thereto throughout the
world, including all proceeds thereof (including license royalties and proceeds of infringement
suits), and rights to renew and extend such trademarks and trademark rights; and including all
patent licenses held by Borrower (unless otherwise prohibited by any license or licensing
agreement under circumstances where granting of the security interest would have the effect under
applicable law of terminating or permitting termination of the license for breach and where the
licensor, other than any affiliate of the Borrower has elected such termination);

(1)  All of Borrower’s right, title, and interest, to the extent that it has the
same in and to the Trademarks and Registrations and recordings thereof, including registrations
and applications in the United States Patent and Trademark Office, any state of the United States
or any other country or political subdivision thereof including any identified or listed on Schedule
A, attached hereto, as the same may be updated hereafter from time to time;

(i1)  All of Borrower’s right, title and interest to register trademark claims,
registrations, extensions and renewals thereof, under any state or federal trademark law or
regulation of any foreign country and to apply for, renew, and extend the trademark registrations
and trademark rights, the right (without obligation) to sue or bring opposition or cancellation
proceedings in the name of Borrower or in the name of Agent for past, present, and future
infringements of the trademarks, registrations, or trademark rights and all rights (but not
obligations) corresponding thereto in the United States and any foreign country, and the associated
goodwill;

(11)  all Borrower’s right, title, and interest in all general intangibles relating
to or arising out of any of the Trademarks and all the goodwill of the Borrower’s business
symbolized by the Trademarks or associated therewith;

(b) all Borrower’s right, title, and interest to register trademark claims under
federal law or regulation of any foreign country and to apply for registration applications or
recordings of marks together with all re-issues, divisions, continuations, renewals, extensions and
continuations-in-part thereof, the inventions disclosed therein and all rights corresponding thereto
including the right (without the obligation) to sue in the name of Borrower or Agent for past,
present, and future infringements or unconsented use thereof and ail rights (but not obligations)
corresponding thereto in the United States any foreign country;

(i) all of Borrower’s right, title and interest throughout the wor.ld, to the
extent that it has the same, in and to all renewals, reissues, divisions, continuations, continuations-
in-part and extensions of any such marks or Trademarks and all corresponding rights thereto that
may be secured under the law now or hereafter in force and effect;

(ii)  all of Borrower’s claims, causes of action and rights to sue in the name
of Borrower or Agent for past, present, and future infringement or unconsented use_of any of the
Trademarks and all of the rights arising with respect to each therefrom _and all rights (but not
obligations) corresponding to each thereto in the United States and any foreign country;
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(111)  all of Borrower’s right, title and interest, to the extent that it has the
same, to make, use, lease, sell, and otherwise transfer the Trademarks, disclosed therein;

it being understood and agreed that the Collateral assigned hereby shall include, without limitation,
rights and interests pursuant to licensing or other contracts in favor of Borrower pertaining to
patents or trademarks presently or in the future owned or used by third Persons, but in the case of
third Persons which are not Subsidiaries or Affiliates of Borrower only to the extent permitted by
such licensing or other contracts and, if not so permitted, only with the consent of such third
Persons;

(©) All general intangibles (as defined in the Code relating to the Collateral);
and

(d) All proceeds of any and all of the foregoing Collateral (including, without
limitation, license royalties, rights to payment, accounts receivable and proceeds of infringement
suits) and, to the extent not otherwise included, all payments under insurance (whether or not
Agent is the loss payee thereof) or any indemnity, warranty, or guaranty payable by reason of loss
or damage to or otherwise with respect to the Collateral. For purposes of this Agreement, the term
“proceeds” includes whatever is collected on, receivable or received, or distributed on account of
Collateral when Collateral or proceeds are sold, collected, exchanged or otherwise disposed of,
whether such disposition is voluntary or involuntary, and includes, without limitation, all rights to
payment, including returned premiums, with respect to any insurance relating thereto.

3. Secured Obligations. This Agreement secures, and the Collateral is collateral
security for, the prompt payment or performance in full when due, whether at stated maturity, by
acceleration or otherwise, of the Obligations (as defined in the Credit Agreement) and all
obligations of Borrower now or hereafter existing under this Agreement (all such obligations being
referred to herein as the “Secured Obligations”).

4, Representations, Warranties and Covenants. Borrower hereby represents, warrants,
and covenants that on the Closing Date and thereafter on the date of each and every Borrowing or
issuance of a Letter of Credit:

(a) A true and complete schedule setting forth all federal, state or foreign
trademark registrations or applications for registration owned, controlled, held (wh.ether pursuant
to a license or otherwise) or used by Borrower or licensed to Borrower, together W}th a summary
description and full information in respect of the filing or issuance thereof and expiration dates 1s

set forth on Schedule A;

(b) A true and complete list of all licenses entered ir}to by Borrower with
respect to the Trademarks and Registrations, including a description of the license and the name of
the licensee, is set forth in Schedule B attached hereto;

(c) Borrower has full power, authority and lega} nght to pledge all of the
Collateral pursuant to this Agreement and none of Borrower’s Subsidiaries or Affiliates has any

right, title or interest in any Collateral;
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(d) Each of the Trademarks is valid, subsisting, and enforceable, and none of
the Trademark Rights has been adjudged invalid or unenforceable;

(e) Each of the Trademarks and Registrations is valid and enforceable, and
Borrower is not presently aware of any past, present, or prospective claim by any third Person that
any of the Trademarks are invalid or unenforceable, or that the use of any of the Trademarks
violates the rights of any third Person, or of any basis for any such claims;

§3) No claim known to Borrower has been made that the past, present or

contemplated future use of any of the Trademarks does or may violate the nghts of any third
Person;

(g) Borrower has made due inquiry and no material infringement or
unauthorized use presently is being made of any of the Collateral;

(h) Borrower has used and will continue to use consistent standards of high
quality (which may be consistent with Borrower’s past practices) in the manufacture, sale, and
delivery of products and services sold or delivered under or in connection with the Trademarks,
including, to the extent applicable, in the operation and maintenance of its merchandising
operations, and will continue to maintain the validity of the Trademarks;

(1) Borrower has used and will continue to use proper statutory notice in
connection with its use of each of the Trademarks;

§)) The execution, delivery and performance of this Agreement by Borrower
does not conflict with, result in a breach of, constitute (with due notice or lapse of time or both) a
default under, or require the limitation of or consent under, any contractual obligation of Borrovaer,
including, without limitation, any agreement pursuant to which Borrower licenses or has the right
to use any Collateral;

(k) Borrower has rights in and good title to the Collateral. Borrower is the sole
and exclusive owner of the entire and unencumbered right, title, and interest in and to eaph of Fhe
Trademarks and Registrations, free and clear of any liens, charges, and encumbrance:s, including
pledges, assignments, licenses, shop rights, and covenants b3f Borrower not to sue third P;rsortls,
except for Permitted Liens and the license agreements described on Schgdule B attached ere;l o.
No effective financing statement, security interest, mortgage, hypothecation of any type or 0(; er
instrument similar in effect covering all or any part of the collateral has been filed in any reco;:l tmgf
or filing office, except such as may have been ﬁleq in favor of Agent, for thc? ratr:tiblle bene ut:d
Lenders, relating to the Credit Agreement or this Agreement, or for wh{ch f? y ex:;:urit
termination statements have been recorded or dﬁlivel:)red t(f)_ 1A:igeq'ct.}1 tl;llg Sifjezgvgtatlelsn%a tsent anzif
1 othecation of any type has been iiled wi .
?ﬁ:gzxaio:f%iigeeczr\/:r};ﬁg all or any part }(I)f the Collateral except such as may be filed in favor of

Agent.

) This Agreement will create in favor of Agent a val.id and perfecge;i g'rst
priority security interest in the Collateral upon making the filings referred to in clause (m) below;
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(m)  Except for the filing of a financing statement with the Secretary of State of
California and filings with the United States Patent and Trademark Office necessary to perfect the
security interests created hereunder, no authorization, approval, or other action by, and no notice to
or tiling with, any governmental authority or regulatory body is required either for the grant by
Borrower of the security interest hereunder or for the execution, delivery, or performance of this
.Agreement by Borrower or for the perfection of or the exercise by Agent of its rights hereunder to
the Collateral in the United States;

(n) All information heretofore, herein or hereafter supplied to Agent by or on
behalf of Borrower with respect to the Collateral is accurate and complete in all respects.

5. New Trademark Rights.

(a) Borrower shall diligently make any application for Registration on any
existing or future unregistered prior art, marks or Trademarks and to do any and all acts which are
reasonably necessary or desirable to preserve, renew and maintain all rights in all Collateral. Any
expenses incurred in connection therewith shall be borne solely by Borrower.

(b) If Borrower shall obtain rights to any new trademarks, the provisions of this
Agreement shall automatically apply thereto. Borrower shall give prompt notice in writing to
Agent with respect to any such new trademarks or renewal or extension of any trademark
registration, and shall immediately deliver to Agent an amended Schedule A. Borrower shall bear
any expenses incurred in connection with future applications for trademark registration.

6. Right to Inspect. Borrower grants to Agent, for the ratable benefit of Lenders, and
its employees, representatives and agents the right to visit Borrower’s and any of its Subsidiaries’
Affiliates’ or Subcontractors’ places of business, plants and facilities which manufacture, inspect,
or store products sold under any of the trademarks, and to inspect the products and quality control
records relating thereto at reasonable times during regular business hours upon notice to Borrower.

7. Litigation and Proceedings.

(a) Except as provided in Section 12 and notwithstanding Section 2, Borrower
shall have the right and obligation to commence and diligently prosecute in its own name, as Fhe
real party in interest, for its own benefit, and its own expense, sucl} suits, admxmstrgtwe
proceedings, or other action for infringement or other damages as are in its reasonable business
judgment necessary to protect the Collateral (or any material portion thereof). Borrower'shall
provide to Agent any information with respect thereto requested by Agent. Agfent shall prqwde at
Borrower’s expense all necessary cooperation in connection with any such sults,. proceedmgs, or
action, including, without limitation, joining as a necessary party. Agept may be J.omed as a party
to such proceedings if in its sole discretion it is satisfied that it will not incur any nsk. of liability (l)r
loss as a consequence thereof, and Borrower shall provide at its expense repre.sentatlon acceptab }e;
to Agent for the common interest of Borrower, Agent and Lenders with respect 1tlo stl'c
proceedings. Promptly following Borrower’s beconjung‘ aware thereof,. Bgrrower sl'.lad rSut) }[fy
Agent of the institution of, or any adverse determination in, any proceedmg in thc? United Sta cfs
Patent and Trademark Office, or any United States, state, or foreign court regarding Borrower's
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claim of ownership in any of the Collateral, its right to apply for the same, or its right to keep and
maintain such patent or trademark rights.

(b) Borrower shall promptly, following its becoming aware thereof, notify
Agent in writing of the written threat of, the institution of, or any adverse determination in, any
proceeding, application or suit in any United States or foreign court or action of any kind described
in this Section 7 or regarding Borrower’s claim of ownership in any of the Trademarks or other
Collateral, its right to register the same, or its right to keep and maintain such registration.
Borrower shall provide to Agent any information with respect thereto requested by Agent.

8. Further Assurances. On a continuing basis and at the expense of Borrower,
Borrower shall, subject to any prior licenses, encumbrances and restrictions and prospective
licenses, encumbrances and restrictions permitted hereunder, promptly make, execute,
acknowledge, deliver, file and record in the proper filing and recording places (but with respect to
foreign trademarks, Borrower shall solely be required to use its best efforts, consistent with
reasonable business judgment, to do the same), all instruments and documents, including
appropriate financing and continuation statements and Security Agreements and take all such
action, as may be necessary or desirable, or that Agent may reasonably request to carry out the
intent and purposes of this Agreement or in order to perfect and protect any security interest
granted or purported to be granted hereby or to enable Agent to exercise and enforce its rights and
remedies hereunder with respect to any Collateral. Without limiting the generality of the
foregoing, Borrower:

(a) authorizes Agent, for the ratable benefit of Lenders, in Agent’s sole
discretion, after ten (10) days’ prior notice to Borrower, to modify this Agreement without first
obtaining Borrower’s approval of or signature to such modification by amending Schedule A or
Schedule B to include a reference to any right, title or interest in any existing Trademarks,
Trademark Registrations and goodwill associated therewith acquired by Borrower after the
execution hereof or to delete any reference to any right, title or interest in any Trademarks,
Trademark Registrations and goodwill associated therewith in which Borrower no longer has or
claims any right, title or interest;

(b) shall, from time to time, upon Agent’s request, cause its books and records
to be marked with such legends or segregated in such manner as Agent may reasonably specify,
and take or cause to be taken such other action and adopt such procedures as Agent may
reasonably specify to give notice of or to perfect the security interest and assignment in the
Collateral intended to be created hereby;

(©) authorizes Agent, for the ratable benefit of Lenders, in Agent’s sole discre:
tion, to execute and file one or more financing or continuation statements, an_d after ten (10) days
prior notice to Borrower, amendments thereto, relative to all or any portion of the Collateral
without the signature of Borrower where permitted by law;

(d) shall diligently keep records respecting the Collateral;

(e) shall at all times keep at least one complete set of its records concemi.ng all
of the Collateral at its chief executive office as set forth in the Credit Agreement and will not
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change the location of its chief executive office, such records or its State of organization without
Agent’s prior written consent;

(D) shall not enter into any agreement that would or might in any material way
impair or conflict with Borrower’s obligations hereunder;

(2) shall use its best efforts to obtain any necessary consents of third Persons to
the grant or perfection of the security interest (and assignment) to Agent with respect to the
Collateral;

(h) shall not permit the inclusion in any contract to which it becomes a party of
any provision that could impair or prevent the creation of a security interest in favor of the Agent
or the priority thereof in Borrower’s rights and interest in any property included within the
definitions of the Collateral acquired under such contracts;

8} shall not grant or permit to exist any Lien or security interest in the
Collateral or any portion thereof except as granted under this Agreement and shall continue to be
sole and exclusive owner of the entire and unencumbered right, title and interest in and to the
Collateral;

() upon any officer of Borrower obtaining knowledge thereof, shall
immediately notify Agent in writing of any event that may materially adversely affect the value of
the Collateral or any portion thereof, the ability of Borrower or Agent to dispose of the Collateral
or any portion thereof or the rights and remedies of Agent in relation thereto including, without
limitation, the levy of any legal process against the Collateral or any portion thereof;

k) shall not use or permit any Collateral to be used unlawfully or in violation of
any provision of this Agreement, or any applicable statute, regulation or ordinance or any policy of
insurance covering the Collateral and shall prosecute such claims, keep such confidentiality and do
all other acts and take all other measures which may be necessary or desirable to preserve, protect
and maintain such Collateral and all of Borrower’s rights therein;

1)) shall pay promptly when due all property and other taxes, assessments iand
governmental charges or levies imposed upon, and all claims (including claims for -labor, materla.ls
and supplies) against, the Collateral, except to the extent the validity thereof is being contested in
good faith; provided that Borrower shall in any event pay such taxes, assessments, governmental
charges or levies not later than ten (10) days prior to the date of any proposed sale under any
judgment, writ or warrant of attachment entered or filed against the Borrower as a result of the

failure to make such payment;

(m) shall furnish to Agent, for the ratable benefit of Lenders, from time to ti'me
statements and schedules further identifying and describing the Collatergl and §uch other materials
evidencing or reports pertaining to the Collateral as Agent may request, in detail;

(n) shall for any Collateral for which Borrower is a licensee mainta'in guch
license or licensing agreement in full force and effect without default of any of its obligations

thereunder;
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(0) shall diligently file and prosecute all applications for Trademarks and
Trademark registrations and file and prosecute any and all continuations, continuations-in-part,
applications for re-issue, applications for certificate of correction and like matters as shall be
reasonable and appropriate in accordance with prudent business practice, promptly give the Agent
notice thereof, and promptly and timely pay any and all maintenance, license, registration, and
other fees, taxes and expenses incurred in connection with the Collateral;

(p) shall not do any act or omit to do any act whereby any of the Collateral may
become abandoned;

. (qQ) shall notify Agent immediately and in writing of any claim of infringement
or violation of any of the Collateral by any third Person and of all steps, including the
commencement and course of litigation, taken to remedy such infringement or violation;

(r) shall use proper statutory notice with respect to all copies or records of the
works which are the subject of the Collateral; and

(s) shall appear in and defend any action or proceeding that may effect
Borrower’s title or Agent’s interest in the Collateral.

9. Amounts Payable in Respect of the Collateral. Except as otherwise provided in this
Section 9 and in the Credit Agreement or any of the Loan Documents, Borrower shall continue to
coliect, at its own expense, all amounts due or to become due to Borrower in respect of the
Collateral or any portion thereof. Upon the occurrence and continuance of an Event of Default,
Agent, for the ratable benefit of Lenders, is hereby given full power and authority, without notice
or demand: (a) to notify any and all obligors with respect to the Collateral or any portion thereof
of the existence of the security interest created and the assignment effected hereby; (b) to demand,
take, collect, sue for and receive for its own use all amounts due or to become due to Borrower in
respect of the Collateral or any portion thereof; and (c) in connection therewith, to enforce all
rights and remedies with respect to the Collateral or any portion thereof which Borrower could
enforce if this Agreement had not been made. Borrower hereby ratifies any action which Agent
shall lawfully take to enforce Agent’s rights hereunder. Whether or not Agent shall have S0
notified any obligors, Borrower shall at its expense render all reasonable assistance to Agent in

enforcing claims against such obligors.

10. Appraisals. Upon the request of Agent, Borrower shalll deiiv.er to Agent an
appraisal, issued by an appraiser of Agent’s choice, of the domestic and 1n-ternat10nal traderna:rks
and trademark registrations and applications for the same. Borrower shall disclose to tl_le appraiser
all information concerning such items as requested by the appraiser and all other information
known to Borrower that would have an effect on the value of any such items.

11. Events of Default. The occurrence of any Event of Default un_der the Credit
Agreement shall constitute an event of default (“Event of Default™) under this Security Agreement.

12. Specific Remedies. Upon the occurrence of any Event of Default, Agent, for t:‘e
ratable benefit of Lenders, shall have, in addition to, other rights given by law or in this
Agreement, the Credit Agreement, or in any other agreement or document entered into 1n
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connection herewith or therewith, all of the rights and remedies with respect to the Collateral of a
Agent under the Code, including the following:

(a) Agent may notify Borrower or other licensees of the Collateral to make
royalty payments on such license agreements directly to Agent;

(b) Agent may sell or assign the Collateral and associated goodwill at public or
private sale for such amounts, and at such time or times as Agent deems advisable. Borrower shall
file any such application, instrument or document as may be required by the United States Patent
and Trademark Office in order to transfer the Collateral into the name of the Agent or Agent’s
nominee. Any requirement of reasonable notice of any disposition of the Collateral shall be
satisfied if such notice is sent to Borrower ten (10) days prior to such disposition. Borrower shall
be credited with the net proceeds of such sale only when they are actually received by Agent, and
Borrower shall continue to be liable for any deficiency remaining after the Collateral is sold or
collected. If the sale is to be a public sale, Agent shall also give notice of the time and place by
publishing a notice one time at least ten (10) days before the date of the sale in a newspaper of
general circulation in the county in which the sale is to be held; and

(¢) Agent may be the purchaser of any or all of the Collateral and associated
goodwill at any public sale and shall be entitled, for the purpose of bidding and making settlement
or payment of the purchase price for all or any portion of the Collateral sold at any public sale, to
use and apply all or any part of the Obligations as a credit on account of the purchase price of any
collateral payable by Agent at such sale.

13. Decisions Relating to Exercise of Remedies, Amendments. No amendment or
waiver of any provision of this Agreement nor consent to any departure by Borrower herefrom,
shall in any event be effective unless the same shall be in writing and signed by Agent, and then
such waiver or consent shall be effective only in the specific instance and for the specific purpose
for which given.

14. Borrower Remains Liable. Anything herein to the contrary notwithstanding: (a)
Borrower shall remain liable under the contracts and agreements included in the Collateral to the
extent set forth therein to perform all of its duties and obligations thereunder to the same extent as
if this Agreement had not been executed; (b) the exercise by Agent of any of its rights hereunder
shall not release Borrower from any of its duties or obligations under the contracts and _ag_reements
included in the Collateral; (c) Agent and Lenders shall not have any obliga?ions or liabilities under
the contracts and agreements included in the Collateral by reason of‘ this Agreement nor shall
Agent nor Lenders be obligated to perform any of the obligations or d\lmes of Borrower thereund;r
or to take any action to collect or enforce any claim for payment assigned hereux;d.er; and (_d) the
powers conferred on Agent hereunder are solely to protect {\gent’s and Lenders’ interests in the
Collateral and shall not impose any duty upon Agent to exercise any such powers.

15. Power of Attorney. Borrower hereby irrevocably appoints Agent (and any of the

Agent’s officers or employees or agents designated by the Agent) as Borrower’s true and lawful

attorney-in-fact, coupled with an interest, with full authority in the place and stead of Borrower

and in the name of Borrower or Agent otherwise, from time to time in Agent’s discretion to takoi
any action and to execute any document or instrument which Agent may deem necessary

G \RE ~FLATfw\0809tfw doc 10

TRADEMARK
REEL: 002163 FRAME: 0625



advisable to accomplish the purposes of this Agreement, including, without limitation: (a) to
endorse Borrower’s name on all or any of such applications, documents, papers, or instruments and
perform all other acts that the Agent deems necessary or advisable in order to perfect or continue
perfected, maintain the priority or enforceability of or provide notice of the Agent’s security
interest in the Collateral; (b) to ask, demand, collect, sue for, recover, impound, receive, and give
.acquittance and receipts for money due and to become due under or in respect of any of the
Collateral; (c) to file any claims to execute any and all other documents and instruments and to
perform any and all acts and things for and on behalf of the Borrower or take any action or institute
any proceedings that Agent may deem necessary or desirable for the preservation, protection or
collection of any of the Collateral or otherwise to enforce the rights of Agent with respect to any of
the Collateral and to accomplish the purposes of this Agreement including (i) to assert or retain
any rights under any license agreement for any of the collateral, including without limitation any
rights of the Borrower arising under Section 365(n) of the Bankruptcy Code, (ii) after the
occurrence of any Event of Default to defend, settle, adjust or institute any action suit or
proceeding with respect to the Collateral, (iii) upon the occurrence and during the continuance of
an Event of Default, to execute and deliver any assignments, applications, papers, instruments, or
documents for Agent, for the ratable benefit of Lenders; to use the Collateral, to grant or issue any
exclusive or non-exclusive license with respect to any Collateral or any portion thereof, and to
assign, pledge, convey or otherwise transfer title in or dispose of the Collateral to any party;
provided however that in no event shall the Agent have the unilateral power, prior to the
occurrence of an Event of Default, to assign any of the Collateral to any person, including itself,
without the Borrower’s written consent. The foregoing shall in no way limit the Agent’s rights and
remedies upon or after an Event of Default. Borrower hereby ratifies all that such attorney shall
lawfully do or cause to be done by virtue hereof. The power of attorney set forth in this Section
15, being coupled with an interest, is irrevocable so long as this agreement shall not have
terminated.

16. Agent May Perform. If Borrower fails to perform any agreement contained herein,
Agent, for the ratable benefit of Lenders, may itself perform, or cause performance of, such
agreement, and the expenses so incurred in connection therewith, including the fees and expenses
of Agent’s counsel, shall be payable by Borrower under Section.

17. Agent’s Duties and Liabilities.

(a) The powers conferred on Agent hereunder are solely to protect Agent’s and
Lenders’ interests in the Collateral and shall not impose any duty upon it to exercise any .suf:h
powers. Except for the safe custody of any Collateral constituting tangible personal property in its
possession and the accounting for moneys actually received by it hereunder, Agent shall not have

any duty as to any Collateral or as to the taking of any necessary steps to preserve rights agair}st
prior parties or any other rights pertaining to any Collateral. Agent shall be deemed to exercise
reasonable care in the custody and preservation of such Collateral if such Collateral is accorded

treatment substantially equal to that which the Agent accords its own property.

(b) Agent shall not be liable to Borrower: (i) for any loss or damage sustained
by it; or (ii) for any loss, damage, depreciation, or other diminution in the value of any of the
Collateral that may occur as a result of, in connection with, or that is in any way related to (y) any
exercise by Agent of any right or remedy under this Agreement or (z) any other act of or failure to
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act by Agent, except to the extent that the same shall be determined by a judgment of a court or
competent jurisdiction that is final and not subject to review on appeal, to be the result of acts or
omissions on the part of Agent constituting gross negligence or willful misconduct.

(©) NO CLAIM MAY BE MADE BY THE BORROWER AGAINST AGENT,
LENDERS OR EITHER PARTY’S AFFILIATES, DIRECTORS, OFFICERS, EMPLOYEES,
ATTORNEYS, OR AGENTS FOR ANY SPECIAL, INDIRECT, OR CONSEQUENTIAL
DAMAGES IN RESPECT OF ANY BREACH OR WRONGFUL CONDUCT (WHETHER THE
CLAIM THEREFOR IS BASED ON CONTRACT, TORT, OR DUTY IMPOSED BY LAW) IN
CONNECTION WITH, ARISING OUT OF, OR IN ANY WAY RELATED TO THE
TRANSACTIONS CONTEMPLATED AND RELATIONSHIP ESTABLISHED BY THIS
AGREEMENT, OR ANY ACT, OMISSION OR EVENT OCCURRING IN CONNECTION
THEREWITH; BORROWER HEREBY WAIVES, RELEASES AND AGREES NOT TO SUE
UPON ANY SUCH CLAIM FOR ANY SUCH DAMAGES, WHETHER OR NOT ACCRUED
AND WHETHER OR NOT KNOWN OR SUSPECTED TO EXIST IN ITS FAVOR.

18. Indemnification. Borrower hereby agrees to indemnify and hold harmless Agent
from any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs,
expenses (including attorneys’ fees and attorneys’ fees incurred pursuant to the Bankruptcy Code)
of any kind whatsoever that may be imposed on, incurred by or asserted against Agent in
connection with, or in any way arising out of, any such suits, proceedings or other action
concerning, or the defense of, any such suits, proceedings or other actions, whether that claim is
made by Borrower or any other person, and for any damages and lost profits that may be awarded
as a consequence of any such suits, proceedings or other actions, in which, with respect to all of
the above, an allegation of the liability, strict or otherwise, of Borrower is or may be made by any
person who alleges or may allege having suffered damages as a consequence of alleged improper,
imprudent, reckless, negligent, willful, faulty, defective or substandard design, testing,
specification, manufacturing supervision, manufacturing defect, manufacturing deficiency,
publicity or advertisement, or improper use, howsoever arising or by whomsoever caused, or an
inventions disclosed and claimed in the patents.

19. Fees and Expenses. Borrower shall pay to Agent on demand all costs and expenses
that the Agent pays or incurs in connection with the negotiation, preparation, consumimation,
administration, enforcement, and termination of this Agreement, including:  (a) reasonable
attorneys’ and paralegals’ fees and disbursements of counsel to Agent; (b) costs and expenses
(including reasonable attorneys’ and paralegals’ fees and dis‘t?ursen-lents)- for any amendment,
supplement, waiver, consent, or subsequent closing in connection W.lth this Agreement and the
transactions contemplated hereby; (c) costs and expenses of lien and title searches; (d) taxes, fees,
and other charges for filing this Agreement at the United States Patgnt and Trademark Office, Oé
for filing financing statements, and continuations, and ot}}er actions to perfect, protect, an
continue the security interest created hereunder; (e) sums paid or incurred to pay any amountkm.'
take any action required of Borrower under this Agreement that Borrower fails to pgy or take;
(f) costs and expenses of preserving and protecting the Collgteral; and (g) cqsts an: expe(rilsis)
(including reasonable attorneys’ and paralegals’ fees and d'1sburse1.nents) paid (():r l11n<t:urrle o
enforce the security interest created hereunder, sell or otherwise realize upon the Colla herrat, nd
otherwise enforce the provisions of this Agreement, or to defend any glalms ‘made ort tieoarl es:nfor
against the Agent arising out of the transactions contemplated hereby (including prepara
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the consultations concerning any such matters). The foregoing shall not be construed to limit any
other provisions of this Agreement regarding costs and expenses to be paid by Borrower. The
parties agree that reasonable attorneys” and paralegals’ fees and costs incurred in enforcing any
judgment are recoverable as a separate item in addition to fees and costs incurred in obtaining the
judgment and that the recovery of past judgment reasonable attorneys’ and paralegals’ fees and
costs is intended to survive any judgment, and is not to be deemed merged into any judgment.

20. Continuing Security Interest. This Agreement shall create a continuing security
interest in the Collateral and shall remain in full force and effect until the indefeasible payment in
full of the Secured Obligations and the termination of all of Borrower’s obligations under the
Credit Agreement. Upon the indefeasible payment in full of the Secured Obligations and the
termination of all of Borrower’s obligations under the Credit Agreement, the security interest and
assignment granted hereby shall terminate and all rights to the Collateral shall revert to Borrower,
subject to any disposition thereof that may have been made by Agent pursuant hereto. Upon any
such termination, Agent will, at Borrower’s expense, execute and deliver to Borrower such
documents as Borrower shall reasonably request to evidence such termination.

21. Waiver. Borrower hereby waives promptness, diligence, notice of acceptance, and
any other notice with respect to any of the Secured Obligations and this Agreement and any
requirement that Agent protect, secure, perfect or insure any security interest or lien or any
property subject thereto or exhaust any right or take any action against Borrower or any other
person or entity or any of the Collateral.

22. General Provisions.

(a) Cumulative Remedies; No Prior Recourse to Collateral. The enumeration
herein of Agent’s rights and remedies is not intended to be exclusive, and such rights and remedies
are in addition to and not by way of limitation of any other rights or remedies that the Agent may
have under the Code or other applicable law. Agent shall have the right, in its sole discretion, to
determine which rights and remedies are to be exercised and in which order. The exercise of one
right or remedy shall not preclude the exercise of any others, all of which shall be cumulative.

(b) No Implied Waivers. No act, failure, or delay by Agent or Lenders shall
constitute a waiver of any of the rights and remedies enumerated herein. No single or partial
waiver by Agent or Lenders of any provision of this Agreement or the Credit Agreement, or of a
breach or default hereunder or thereunder, or of any right or remedy which the Agent or Lenders
may have, shall operate as a waiver of any other provision, breach, default, right, or remedy or of
the same provision, breach, default, right, or remedy on a future occasion. No waiver by Agent or
Lenders shall affect their respective rights to require strict performance of this Agreement.

(c) Notices. Except as otherwise provided herein, all notices, demands and
requests that Borrower, Agent or Lenders are required or elect to give to the other shall be sent in
accordance with Section 11.1 of the Credit Agreement.

(d) Successors and Assigns. The provisions of this Agreement shall be binding
upon and inure to the benefit of the respective representatives, successors and assigns of the parties
hereto; provided, however, that no interest herein may be assigned by Borrower without the prior
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written consent of Agent. The rights and benefits of Agent hereunder shall, if Agent so agrees,
inure to any party acquiring any interest in the Obligations or any part thereof.

(e) Exhibits and Schedules. All of the exhibits and schedules attached hereto
shall be deemed incorporated by reference.

() No Presumption Against Any Party. Neither this Agreement nor any
uncertainty or ambiguity herein shall be construed or resolved against Borrower, Agent or Lenders,
whether under any rule of construction or otherwise. On the contrary, this Agreement has been
reviewed by each of the parties and their counsel and shall be construed and interpreted according
to the ordinary meaning of the words used so as to accomplish fairly the purposes and intentions of
all parties hereto.

() Section Headings. Headings and numbers have been set forth herein for
convenience only. Unless the contrary is compelled by the context, everything contained in each
section applies equally to this entire Agreement.

(h) Severability. If any provision of this Agreement shall be prohibited or
invalid, under applicable law, it shall be effective only to such extent, without invalidating the
remainder of this Agreement.

(1) Entire Agreement; Modification. This Agreement is intended by Borrower
and Agent to be the final, complete, and exclusive expression of the agreement between them
respecting the subject matter hereof. This Agreement supersedes any and all prior oral or written
agreements relating to the subject matter hereof. No modification, rescission, waiver, release, or
amendment of any provision of this Agreement shall be made, except by a written agreement
signed by Borrower and a duly authorized officer of Agent.

() Counterparts. This Agreement may be executed in any number of
counterparts and by different parties on separate counterparts, each of which, when executed and
delivered, shall be deemed to be an original, and all of which, when taken together, shall constitute
but one and the same Agreement. Delivery of an executed counterpart of this Agreement by
telefacsimile shall be equally as effective as delivery of a manually executed counterpart of this
Agreement. Any party delivering an executed counterpart of this Agreement by telefacsimile also
shall deliver a manually executed counterpart of this Agreement but the failure to deliver a
manually executed counterpart shall not affect the validity, enforceability, and binding effect of
this Agreement.

(k) Survival of Representations and Warranties. All of Borrower’s
representations and warranties contained in this Agreement shall survive the execution, delivery,
and acceptance thereof by the parties, notwithstanding any investigation by Agent, Lenders or their
respective agents.

23. Governing Law. This Agreement shall be deemed to have been made in the State
of California and shall be governed by and interpreted in accordance with the laws of such state,
except that no doctrine of choice of law shall be used to apply the laws of any other state or
jurisdiction.
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24. Judicial Reference.

(a) Other than (i) nonjudicial foreclosure and all matters in connection
therewith regarding security interests in real or personal property; or (ii) the appointment of a
receiver, or the exercise of other provisional remedies (any and all of which may be initiated
pursuant to applicable law), each controversy, dispute or claim between the parties arising out of or
relating to this Agreement, which controversy, dispute or claim is not settled in writing within
thirty (30) days after the “Claim Date” (defined as the date on which a party subject to this
Agreement gives written notice to all other parties that a controversy, dispute or claim exists), will
be settled by a reference proceeding in California in accordance with the provisions of Section 638
et seq. of the California Code of Civil Procedure, or their successor section (*CCP”), which shall
constitute the exclusive remedy for the settlement of any controversy, dispute or claim concerning
this Agreement, including whether such controversy, dispute or claim is subject to the reference
proceeding and except as set forth above, the parties waive their rights to initiate any legal
proceedings against each other in any court or jurisdiction other than the Superior Court in the
County where any real property collateral is located, or the county in which the Secured
Obligations are payable, if none (the “Court”). The referee shall be a retired Judge of the Court
selected by mutual agreement of the parties, and if they cannot so agree within forty-five (45) days
after the Claim Date, the referee shall be promptly selected by the Presiding Judge of the Court (or
his or her representative). The referee shall be appointed to sit as a temporary judge, with all of the
powers for a temporary judge, as authorized by law, and upon selection should take and subscribe
to the oath of office as provided for in Rule 244 of the California Rules of Court (or any
subsequently enacted Rule). Each party shall have one peremptory challenge pursuant to CCP
§170.6. The referee shall (i) be requested to set the matter for hearing within sixty (60) days after
the Claim Date and (ii) try any and all issues of law or fact and report a statement of decision upon
them, if possible, within ninety (90) days of the Claim Date. Any decision rendered by the referee
will be final, binding and conclusive and judgment shall be entered pursuant to CCP §644 in any
court in the State of California having jurisdiction. Any party may apply for a reference
proceeding at any time after thirty (30) days following notice to any other party of the nature of the
controversy, dispute or claim, by filing a petition for a hearing and/or trial. All discovery
permitted by this Agreement shall be completed no later than fifteen (15)_day§ before the first
hearing date established by the referee. The referee may extend such pernod. n thf: event of a
party’s refusal to provide requested discovery for any reason whatsoeyer, including, without
limitation, legal objections raised to such discovery or unavailability of a witness due to absence or
illness. No party shall be entitled to priority in conducting discovery. Depositions may be.taken
by either party upon seven (7) days written notice, and request fo_r productlop or inspection of
documents shall be responded to within ten (10) days after service. All disputes relatmg_ to
discovery which cannot be resolved by the parties shall be submitted to the referee whqse dec1s19n
o di i i e referee as )
shall be final and binding upon the parties. Pending appointmen-t pf the refe : provided herem
the Superior Court is empowered to issue temporary and/or provisional remedies, as appropriate.

(b) Except as expressly set forth in this Agrpemept, the referee shallldeterrrfnnﬁ
the manner in which the reference proceeding is conducted mcl_udmg the time 'ar}l,d P acet ? t; !
hearings, the order of presentation of evidence, and all other questions that arise w? retstll)ec ef(;ree
course of the reference proceeding. All proceedings and hearings conducted before the r uests,
except for trial, shall be conducted without a court reporter except that when any party io reqsuch ;
a court reporter will be used at any hearing conducted before the referee. The party making
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request shall have the obligation to arrange for and pay for the court reporter. The costs of the
court reporter at the trial shall be borne equally by the parties. '

(¢) The referee shall be required to determine all issues in accordance with
existing case law and the statutory laws of the State of California. The rules of evidence
_applicable to proceedings at law in the State of California will be applicable to the reference
proceeding. The referee shall be empowered to enter equitable as well as legal relief, to provide all
temporary and/or provisional remedies and to enter equitable orders that will be binding upon the
parties. The referee shall issue a single judgment at the close of the reference proceeding which
shall dispose of all of the claims of the parties that are the subject of the reference. The parties
hereto expressly reserve the right to contest or appeal from the final judgment or any appealable
order or appealable judgment entered by the referee. The parties hereto expressly reserve the right
to findings of fact, conclusions of laws, a written statement of decision, and the right to move for a
new trial or a different judgment, which new trial, if granted, is also to be a reference proceeding
under this provision,

(d) In the event that the enabling legislation which provides for appointment of
a referee is repealed (and no successor statute is enacted), any dispute between the parties that
would otherwise be determined by the reference procedure herein described will be resolved and
determined by arbitration. The arbitration will be conducted by a retired judge of the Court, in
accordance with the California Arbitration Act, §1280 through §1294.2 of the CCP as amended
from time to time. The limitations with respect to discovery as set forth hereinabove shall apply to
any such arbitration proceeding.

[remainder of this page intentionally left blank]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date
first written above.

“BORROWER”

WHERE INTERNATIONAL L.P.,
a Delaware limited partnership

Where International Holdings LLC,

its gen%al partner WA‘/

Robert L. Miller, Chief Executive Officer

“AGENT”

IMPERIAL BANK,
a California banking cor

By:

yd
ZAKichard #Smith, Senior Vice President
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Trademark Security Agreement

Schedule A

See attached listing of trademarks.

Schedule B

In Borrower’s franchise agreements, Borrower has granted limited licenses to utilize certain of
its trademarks.
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